
Clients rarely walk into my office asking for a “revocable living trust.”

They come in with a much simpler question:

“Should I just do a will, or do I really need one of those trusts?”

Underneath that question sits a bigger worry. They want to know which choice will actually protect their spouse,
kids, or aging parents, without wasting money on documents they do not need. They have heard about probate
horror stories, Medicaid “loopholes,” and families torn apart over inheritances. They do not want to join that list.

The right answer is rarely “will only” or “trust for everyone.” It depends on your assets, your family dynamics, your
health, and your goals. Let me walk through how I sort this out with real clients, and along the way I will address
many of the specific questions people type into search bars at midnight when they cannot sleep.

I will focus on U.S. Law in general terms. Rules can vary by state and by country, so treat this as an informed
overview, not individualized legal or tax advice.

What a will actually does (and what it cannot do)
A will is a written set of instructions about who should receive your assets at death, and who should be in charge
of that process. That person is your “personal representative,” “executor,” or “administrator” depending on local
law.

A will is powerful in some ways but surprisingly limited in others.

It controls only assets that are in your individual name and do not have a beneficiary designation or joint owner
with survivorship. It does not control assets that pass by contract, such as life insurance, retirement accounts with
named beneficiaries, or “payable on death” bank accounts.

It also does not avoid probate. In fact, a will is essentially a set of instructions for the probate court. If your estate
is large enough or your state does not offer a small-estate shortcut, the will is presented to the court, a case is
opened, and the process runs under court supervision until everything is wrapped up.

A will is also a death-only document. It does almost nothing for incapacity. If you suffer a stroke, or develop
dementia, your will stays in the drawer. You would need a durable financial power of attorney and a health care
directive for someone to act during your lifetime.

Finally, many people misunderstand what should not be included in a will. A few common examples:

Anything already controlled by a beneficiary form, such as naming who receives your IRA or 401(k), belongs
on that form, not in your will.

Detailed instructions for end-of-life medical decisions belong in an advance directive or living will, not your
property-distribution will.

Assets you do not own yet, or do not expect to own, do not belong in a will. If your language is too vague or
overbroad, it can confuse the court.

I routinely have to unwind conflicts where a will says “My daughter gets my IRA,” but the beneficiary form still
names an ex-spouse from fifteen years ago. The form wins. The will loses. That is the law in most jurisdictions.

What a living trust actually does



A revocable living trust is an agreement that you set up during your lifetime, while you are still able to manage
your affairs. You typically serve as your own trustee, and you retain full control over the assets you move into the
trust. You can amend or revoke it any time while you are competent.

Think of the trust as a bucket with your name on it. You re-title certain assets so that the bucket, not you
personally, is the formal owner. You still decide what goes in or out, but when you die, the bucket continues to
exist and your successor trustee steps in to manage and distribute what is inside, without going through probate
for those specific assets.

For most families, the biggest advantages of a living trust are:

1. Streamlined administration and less court involvement.

2. Better planning for incapacity, since your successor trustee can step in if you are disabled.

3. More control over timing and conditions on inheritances for children or vulnerable beneficiaries.

For clarity, a basic revocable trust does not by itself reduce income taxes or estate taxes. It has the same tax profile
as if you owned the assets outright. Claims about “big tax savings” from a simple living trust are usually marketing,
not substance.

Will vs living trust: where the savings really show up
The question “Is it better to leave a house in a will or trust?” usually means “Which option saves my family more
money, time, and stress?”

The answer depends on your state’s probate system, the complexity of your estate, and how disciplined you are
about follow-through.

In many states, a well funded living trust will save your family significant time and legal fees at your death,
primarily by avoiding a full probate. In other states with a simpler probate process, the savings are more modest,
and the main benefit is privacy and flexibility.

Here is how I typically compare the two with clients, focused on real-world impact rather than theory.

A will is usually cheaper to set up, but the estate is often more expensive to administer at death.

A trust usually costs more to set up and fund, but can dramatically lower the cost and hassle later, especially if
there is real estate in multiple states.

A will alone leaves more risk if you become incapacitated for years before death, particularly if your financial
power of attorney is weak, outdated, or not honored by institutions.

A trust structure makes it easier to stage inheritances, protect young or imprudent heirs from themselves, and
shield inheritances from divorces and creditors.

For a simple estate with a single house, modest accounts, and all assets in the same state, a well drafted will plus
good beneficiary designations can be enough. For a family with a house, a vacation property, blended children
from prior marriages, or concerns about disability, I start to lean strongly toward a living trust.

Cost: what you really pay for an estate planning attorney
People often ask, “How much does it cost to have an estate planning attorney?” The honest answer is: it varies
widely by region, complexity, and the experience of the attorney.



For basic plans with a will, powers of attorney, and health care documents, I see fees ranging from several hundred
dollars to a few thousand. For comprehensive estate planning with one or more living trusts, real estate transfers,
and detailed tax or asset-protection work, the range often runs from a few thousand dollars to well over ten
thousand for very complex or high net worth situations.

My caution is this: focusing only on the upfront fee is a mistake. The question should be, “What will this design
cost my family to administer later?” A cheap plan that leads to a full contested probate, or that fails to address
Medicaid or tax issues, can end up being the most expensive plan you ever did not intend to buy.

Ask the attorney to explain, in dollar terms, how probate generally plays out in your state: court costs, attorney
fees, accounting costs, and timelines. Then ask how a funded living trust or other tools would change that picture.
You will learn more from that conversation than from any ad or online quote.

What is “comprehensive estate planning”?
People hear that term and assume it is a sales pitch for a bigger package. Sometimes it is. Properly used, though,
“comprehensive estate planning” means looking at your entire financial and family picture, not just writing a will.

In my practice, a comprehensive plan usually addresses:

Distribution of assets at death: Wills, trusts, and beneficiary designations across all accounts.

Management during incapacity: Financial powers of attorney, health care proxies, living wills, and successor
trustees for any trusts.

Tax efficiency: Estate tax exposure, income tax basis planning, and strategies such as disclaimers or marital
trusts where appropriate.

Long term care and Medicaid exposure, especially for clients over 60 or with known health issues.

Protection for specific family members: second marriages, special needs children, addiction or mental health
issues, or family businesses.

The planning tools might be simple, but the analysis is thorough. A single retired widow with two adult children
and no serious health problems does not need a 50 page trust. She does, however, deserve to understand who
would make decisions for her if she cannot, and how a nursing home stay could affect her home.

The house: will or trust, and what is “best” for your children
The family home is usually the largest and most emotional asset. Clients ask in some form of the same question:
“What is the best way to leave your house to your children?”

There is no single answer, but there are patterns that work better than others.

Leaving the house through a will is legal and common. The downside is that your executor will likely have to open
a probate, deal with creditors, and then either sell the home or deed it to your children. If you have more than one
child, and the will simply says “I leave the house equally to my children,” I can almost predict the script: one child
wants to live in it, one wants cash, and resentment grows while the executor is stuck in the middle.

Placing the house in a living trust can simplify the transfer. Your successor trustee can sell the property, or
continue to hold it in trust for a while, without formal probate. You can give more detailed instructions in the trust:
allow one child to buy out the others, hold the home as a family vacation place for five years, or require a sale with
a neutral realtor.



Some clients ask whether they should add a child to the deed during life to “avoid probate.” I usually discourage
that for several reasons: you give the child an immediate ownership interest, expose the property to that child’s
creditors or divorce, and potentially create capital gains and Medicaid eligibility problems. It is one of the most
common inheritance mistakes I see in practice.

Another frequent question is, “Can a nursing home take your house if it is in a trust?” The answer depends on the
type of trust and the timing. A standard revocable living trust does not protect the house from Medicaid. For
Medicaid purposes, you still own the house. An irrevocable trust, set up and funded more than five years before
you apply for Medicaid, may protect it under the Medicaid 5 year lookback rules, but it comes with trade-offs and
must be structured very carefully under your state’s laws.

So when is a trust clearly the better home-planning tool? When you want to avoid probate, anticipate incapacity,
or control how and when children receive value from the property. A trust also plays better with children who do
not get along, because it can require a sale and distribute only cash.

Bank accounts, probate, and simple probate-avoidance tools
Many families can avoid probate on bank accounts without a trust, simply by using proper titling and beneficiary
designations. The classic question is, “Which bank accounts avoid probate?”

In most states, accounts that are jointly owned with right of survivorship, or that are payable on death (POD) or
transfer on death (TOD) to a named beneficiary, bypass probate and pass directly to the survivor or beneficiary
upon presentation of a death certificate.

However, there are traps. Making a child a joint owner, rather than a POD beneficiary, often means that child
legally owns the entire account at your death. Siblings may intend to “share” it, but the law may not require them
to, and gift tax issues can arise if they do. There is also exposure to that child’s creditors.

A well drafted revocable trust, combined with careful use of POD or TOD designations naming the trust, can
coordinate everything. The goal is to prevent one-off designations at different banks that conflict with your larger
plan.

Who should not be named as a beneficiary
“Who should I not name as a beneficiary?” is an uncomfortable but critical question.

In my experience, the following are usually poor choices for direct, outright beneficiary status:

First, minor children. If a minor is named directly on an account or insurance policy, a court guardianship is often
required to manage the funds until adulthood, and then the entire amount may drop into the child’s lap at 18 or
21. Using a trust for minors, either in a will or a separate document, is usually better.

Second, individuals with serious addiction, mental health issues, or creditor problems. A sudden windfall can make
their situation worse, not better. A discretionary trust managed by a responsible trustee provides structure and
protection.

Third, people receiving needs-based government benefits, such as Supplemental Security Income or certain
Medicaid programs. A direct inheritance may disqualify them. A properly drafted special needs trust is usually the
right tool.

Sometimes even a spouse is not the best direct beneficiary if you are in a second marriage and have children from
a first. That is where marital trusts and more nuanced designs come in.



Irrevocable trusts, the 5 by 5 rule, and the “only three reasons” idea
Irrevocable trusts are very different from revocable living trusts. When you create and fund an irrevocable trust,
you usually give up ownership and significant control over the assets. You are often not the trustee, and you
generally cannot pull the money back for yourself.

Given those limits, why do people use them?

Estate planners sometimes summarize that there are “only three reasons you should have an irrevocable trust.”
The exact three differ depending on who is talking, but in practice the big motivations usually fall into three
buckets:

1. Asset protection from future creditors or lawsuits, within the boundaries of your state’s fraudulent-transfer
laws.

2. Tax planning, such as removing appreciating assets from your taxable estate or using life insurance trusts for
larger estates.

3. Long term care and Medicaid planning, particularly to protect a home or modest savings from nursing home
costs, subject to strict lookback rules.

The “5 by 5 rule” in estate planning often comes up in the context of irrevocable trusts. It refers to a common
withdrawal right given to a beneficiary: the power each year to withdraw the greater of 5 percent of the trust
assets or 5,000 dollars. This limited right preserves certain tax advantages while still giving the beneficiary some
access. It appears most often in older-style trust designs and some life insurance trust structures.

There is also a “5 year rule for irrevocable trusts” that people mention around Medicaid. That is shorthand for the
Medicaid 5 year lookback, which examines gifts and transfers, including transfers into many irrevocable trusts,



made within five years before you apply for long term care Medicaid. Transfers during that window can trigger a
penalty period during which Medicaid will not pay for your nursing home. Learning how to avoid the Medicaid 5
year lookback legally is less about loopholes and more about planning early enough that you can transfer assets,
accept the five year waiting period, and privately pay or use other resources until the penalty window closes.

In some countries, particularly the U.K., people talk about a “7 year rule for trusts,” referring to an inheritance tax
rule that treats gifts to most individuals, or some trust transfers, as outside the estate if the donor survives seven
years after the gift. If you are hearing both “5 year” and “7 year” in the same advice stream, make sure you
understand which jurisdiction is being discussed.

What is the downside of putting your house in an irrevocable trust? The main ones are loss of control, potential
difficulty in refinancing or selling, limits on your ability to change beneficiaries later, and the risk of a poorly drafted
trust that does not preserve property tax exemptions or capital gains step-up rules. An irrevocable trust should
never be a quick, one-size-fits-all form.

Can a nursing home take your house if it is in a trust?
Clients phrase it this way all the time, but it is really a question about Medicaid and creditor rights for long term
care providers.

If your house is in your own name, Medicaid has detailed rules about whether it counts as a “countable resource,”
and whether the state can place a lien or claim for reimbursement after you die.

If you place the house in a typical revocable living trust, Medicaid usually treats it as if you still own it directly. So,
yes, your house remains exposed much as if it were in your own name.

If you place the house into a properly structured irrevocable trust, and you do so more than five years before
applying for Medicaid, the house may be shielded from Medicaid spend-down and estate recovery under your
state’s rules. That is the kernel of truth behind talk about a “Medicaid loophole.” It is not really a loophole so much
as a defined exception in the law for certain irrevocable transfers, if you act early and follow the rules closely.

The mistake I see is people transferring their home to a child or to a bare-bones trust a year before they enter a
nursing home, assuming the 5 year clock can be ignored. It cannot, and the penalty can be brutal.

Inheritance, taxes, and gifting to adult children
“How much can you inherit from your parents without paying taxes?” is one of the most misunderstood questions
in this area.

In the United States, there are two distinct tax issues: federal and state. As of 2024, the federal estate and gift tax
exemption is very high, in the multimillion dollar range per person, though it is scheduled to drop roughly in half
in 2026 unless Congress changes the law. If the total value of your parents’ estate is below the applicable
exemption, there is usually no federal estate tax, and inheritances are generally not income taxable to you.

However, a number of states have separate estate or inheritance taxes with much lower thresholds. Those can
affect middling estates in certain regions. You must check your own state or consult a local professional.

A related question is, “What is the best way to gift money to an adult child?” From a pure tax standpoint, small
annual gifts within the federal annual exclusion are usually simplest. Larger gifts may require filing a gift tax return,
but rarely generate actual gift tax unless your lifetime gifts exceed the federal exemption.





From a planning standpoint, though, giving too much too soon, or giving outright to a child in a rocky marriage
or with creditor issues, may do more harm than good. Many clients prefer to leave inheritances via a trust that can
protect assets from divorce or lawsuits, even if the child has broad access.

Sometimes the best tax move is to avoid lifetime gifts of highly appreciated assets. If a child inherits an asset at
death, rather than receiving it as a lifetime gift, the child often receives a step-up in basis for capital gains tax
purposes. Timing and choice of asset matter far more than Comprehensive Estate Planning Attorney Near Me
many people realize.

The most common inheritance mistake I see
If I had to name the single most common inheritance mistake, it would not be “no will” or “no trust,” although
both are big problems. The most consistent mistake is fragmented planning: documents, titles, and beneficiary
designations that do not match.

Examples include:

A will leaving everything equally to three children, but a bank account that is jointly owned with just one child. A
retirement account still naming a long-ago spouse. A trust that says one thing, but no one ever got around to
funding it with the real estate or the main investment account.

Families assume that the will is the master document. It is not. Assets that pass by beneficiary designation or joint
ownership simply ignore the will. The law respects the contract on file with the bank, insurer, or brokerage firm.

Real savings, in money and in family harmony, come from aligning everything: will, trusts, powers of attorney,
account titles, beneficiary forms, and your actual intentions.

What should not be included in a will
We touched on this earlier, but it bears repeating because missteps here can create real headaches.

Sensitive items that usually do not belong in a will include:

Anything controlled by a separate legal mechanism, such as retirement plan beneficiaries or life insurance
beneficiaries. Keep those on their own forms.

Highly detailed personal property lists that are likely to change often, like which niece gets which piece of
costume jewelry. Handle those in a separate memorandum referenced in the will, if your state allows it.

Conditions that are illegal, discriminatory, or so vague they invite litigation. For example, “My son inherits only
if he lives a good life” is an invitation to a courtroom, not a clear standard.

Health care instructions that belong in an advance directive, which doctors are actually trained to read and
follow.

Think of the will as the backbone of your death-time plan, not a dumping ground for every thought, wish, or side
deal. The leaner and clearer it is, the smoother administration usually goes.

When a living trust is clearly worth it
Clients often want a simple decision rule. While life is never that simple, here is when a revocable living trust
almost always belongs on the table:

1. You own real estate in more than one state.
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2. You have a blended family or complicated family dynamics.

3. You expect a long period of decline or incapacity, or have a diagnosis that makes that likely.

4. You want to stage inheritances over time, or protect children from divorces or creditors.

5. Your state has particularly slow, expensive, or public probate procedures.

If two or more of those apply, the administrative savings and peace of mind from a trust usually outweigh the
higher upfront cost.

Will vs living trust: a practical checklist
When I sit down with a new client, we walk through a few practical questions. The answers often point clearly
toward either a will-centered or trust-centered plan.

Here is a short checklist you can think through before you meet with a professional:

If you died tomorrow, which loved one would be stuck untangling your accounts and property, and how
organized is everything for that person?

Does anyone you want to provide for have special needs, addictions, immature spending habits, or a troubled
marriage?

How worried are you about nursing home costs, and how many years do you realistically have to plan ahead?

Do you care deeply about privacy, or are you comfortable with your will being a public record?

If you become incapacitated for three to five years, who is realistically able and willing to manage your finances
and property during that time?

Your answers will not write your plan for you, but they will help you and your attorney decide whether a
thoughtfully drafted will is enough, or whether a funded living trust and perhaps even an irrevocable trust should
be part of your comprehensive estate planning.

The real goal is not simply to have a will or a trust. It is to leave your family with a clear, coordinated plan that
works when they need it most, and that does not cost them more in time, fees, and conflict than it needed to.
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