Most appeals are won months before a hearing is ever scheduled. They are won when the right medical note is
requested, when the truth is made visible in a stack of records, and when a judge can find a clear path through a
messy file. As a workers compensation lawyer, | have seen solid claims sink on avoidable details and long-shot
cases turn around because we stayed disciplined. The appeal process is less about courtroom theatrics and more

about relentless preparation, clean presentation, and anticipating what will go wrong.

Why appeals matter more than they look on paper

By the time you get to an appeal, you are often fighting to correct a first decision that was made with limited
information. Maybe the carrier pushed an Independent Medical Examination report that skimmed your history.
Maybe a crucial record was buried. | handled a case for a hospital housekeeper whose knee injury looked minor in
the emergency room note. It said “mild strain” and nothing more. Two weeks later, an MRI showed a complex
meniscus tear that needed surgery. The first judge denied the claim because the early note did not match the later
severity. On appeal, we pulled occupational health notes, got a time-stamped incident report from a coworker, and
had the surgeon explain the progression of symptoms. The panel reversed. The law did not change. The picture
did.

Understand what an appeal really is
An appeal is not a do-over in the ordinary sense. Depending on your state, it might be:

® ade novo hearing where you can present new evidence and testimony, or

® areview based on the record already made, with limited room to add anything new.

That distinction decides your entire strategy. In a record-only appeal, the focus shifts to legal errors, credibility
findings, and whether the decision is supported by substantial evidence. In a de novo setting, you have to treat
the appeal like a fresh trial. If you are not sure which applies, read the order, the rules of the board, and any

scheduling notice twice. One wrong assumption can waste months.

Two questions drive early appeal decisions. First, what is the exact issue on appeal, stated in one clear sentence.
Second, what is the mechanism of reversal, which might be new evidence, discrediting a defense expert, correcting

a misunderstanding of law, or presenting a compelling vocational analysis of capacity for work.

Time limits are not guidelines

Every jurisdiction has sharp deadlines, sometimes as short as 14 days, commonly 20 to 30 days. Miss one and you
may lose the right to appeal, unless you qualify for a rare good-cause extension. File the notice, then assemble the
strategy. In practice, | calendar three dates the day a decision comes in: the filing deadline, a mid-point evidence

audit, and a prep day for witness coaching. It is dull administrative work that saves cases.

Serve all parties per the rules, include the required attachments, and keep proof of service. If the rules require
specific grounds for appeal, spell them out but do not argue them fully in the notice. Save depth for the brief, but

preserve the key issues. Failure to preserve is one of the quietest ways to lose.

Fix the record before you fight in it



A surprising number of appeals can be won by tidying the record. That means locating missing treatment notes,
correcting misdated entries, and making sure diagnostic imaging is in the file with the radiologist's final report, not

just the requisition. | often find three problem categories.

First, incomplete occupational and urgent care notes from the first week. They often have scant detail. Call the
clinic. Ask whether a longer note, intake sheet, or pain diagram exists. A one-line electronic visit summary does not

tell your story.

Second, billing-only entries that never made it into the legal record. Custodian affidavits and certified records carry

weight. Request them early.

Third, imaging overreads and amended reports. Sometimes a later musculoskeletal specialist reinterprets a scan. If
that addendum exists, get it certified. Timelines matter, but so does accuracy. Judges prefer clear, chronological

packets that make sense.

The treating physician is the anchor, but only if you ask the right
questions

Most injured workers treat with multiple providers. A strong appeal distills the medical story into a coherent
timeline anchored by one or two treating physicians. Do not rely on default charting. Ask for a narrative letter that
answers the specific legal questions in your state: mechanism of injury, diagnosis, causation to a reasonable degree
of medical probability, restrictions, MMI status, and future care. Many doctors write clinically, not legally. That is

fair, they are not lawyers. You bridge the gap.

Send targeted prompts, ideally one page, with dates, imaging references, and key events. Provide the job
description and a simple explanation of job demands, not jargon. If the doctor thinks the injury aggravated a prior
condition, have them explain the difference between temporary exacerbation and permanent worsening, and
identify objective findings that support their opinion. That word objective matters. Positive straight leg raise,
decreased dorsiflexion strength measured at 4 out of 5, a disc protrusion contacting the S1 nerve root on MRI.

Specifics build credibility.

The IME is usually the carrier’'s backbone. Treat it like a deposition

Independent Medical Examinations often drive denials and adverse decisions. Read the IME word by word. Start
with the history section. Many IMEs minimize the work event, omit heavy-task details, or fail to list an early report
of symptoms. If the IME says the claimant had no back complaints until three weeks after the incident, and you
have a triage call from day one noting low back pain, highlight the conflict. Judges notice inconsistencies faster

than arguments.

Next, look at the physical exam. Do the recorded functional tests match the worker's range in therapy records. Are
Waddell's signs misused. Did the doctor test only in seated position when the complaint is positional and worse on
standing. If your state allows, schedule the IME doctor for testimony. Prepare with surgical precision. A few
focused cross questions beat a scattershot attack. For example, “You state the MRI showed ‘age related
degeneration only. Did you review the radiologist's impression noting an annular fissure at L4-5 with
corresponding right L5 radicular symptoms documented in physical therapy on 5 of 7 visits. Is an annular fissure
typical in an asymptomatic 35 year old with no prior back care.” If you can get the IME to concede a single key
point, such as objective aggravation or temporary disability during a defined period, you have won more than

pride. You have a finding a judge can hang a decision on.



Objective testing has to match the narrative

Functional Capacity Evaluations, nerve conduction studies, and imaging all have roles, but they are not free passes.
| have seen FCEs sink cases by suggesting poor effort or symptom magnification. If you order an FCE, prepare the
client. Explain that inconsistent heart rate with reported exertion or wide variance on grip strength tests will be
flagged. Do not order testing you do not need. Aim for the fewest, most meaningful tests that directly support

restrictions or causation.

Insurers sometimes send claimants to surveillance shortly before a hearing. Pull the surveillance early if it exists
and request the raw footage, not just the highlights. A two minute clip of someone carrying groceries rarely shows
the six minutes of rest afterward. When surveillance contradicts the claimed limitations, recalibrate. Do not wing it.
If your client can lift 20 pounds on good days, own that, and show why sustained lifting or repetitive bending is

still not feasible for an eight hour shift.

Credibility is a strategy, not a personality trait

Judges form impressions quickly, often within the first ten minutes of testimony. Credibility is not about sounding
saintly. It is about being consistent, acknowledging gray areas, and avoiding absolutes that video, records, or co-
workers can disprove. | coach clients to use ranges. Pain at a 3 to 5 on good days, 7 to 8 on flares. Standing

tolerance 10 to 15 minutes before they need to shift. People live in ranges, and judges know it.

Small details matter. If a worker claims they cannot drive, but they drove to the hearing, credibility takes a hit.
Better to frame it honestly: they avoid driving except for short trips, stop twice on the 30 minute ride, and pay for

longer errands with increased symptoms that night. Real life is rarely binary.

Wage loss and vocational evidence carry more weight than most
people expect

Appeals often hinge on disability, not just medical causation. Can the worker perform the essential functions of
their job, or suitable alternative employment. In a dispute over partial disability, objective vocational proof helps. A
short, focused vocational report can explain transferable skills, labor market access, and realistic earning capacity
given restrictions. It is not about finding a glossy job lead. It is about showing what the worker can actually secure.
If the worker speaks limited English or has a tenth grade education, that context affects employability. Judges

know the difference between theoretical desk jobs and real openings within bus distance that hire at scale.

Bring numbers. Prior average weekly wage, typical starting pay for the identified positions, and a clean explanation
of how the new wage compares. If you can show three to five job postings across two weeks, with consistent

wages and requirements that match restrictions, you have a persuasive slice of the real market.

Causation, apportionment, and preexisting conditions

Insurers love the phrase preexisting degeneration. It is common, and it is a real issue. Many states recognize that
work can aggravate a preexisting condition. The legal standard varies, from major contributing cause, to
substantial contributing factor, to precipitating and aggravating cause. You do not need to win a medical
philosophy debate. You need a clear medical opinion that the work event changed the course of the condition in a

measurable way.

Apportionment can be a trap. Some doctors will default to a neat split, 50 percent work, 50 percent prior. That

split can be arbitrary and suspect if not tied to objective signs. Ask the doctor to identify the basis for any



apportionment, such as side to side differences on imaging, absence or presence of prior treatment, or symptom-

free intervals. If they cannot, press for a non-apportioned opinion.

Paper that moves judges

Judges are busy. If you file a brief, make it usable. A short statement of the issues, a one page timeline keyed to
the exhibits, and argument grouped by outcome you want. Use record citations with dates. Avoid sprawling case
law unless there is an actual legal dispute. Most appeals turn on facts, credibility, and medical weight. An exhibit

list organized chronologically with short labels might be the most powerful thing you file.

In hearings where oral argument matters, lead with the remedy, not the grievance. “We ask the board to reverse
the medical causation finding and award temporary total disability from March 5 to May 18, based on Dr. Rafi's

narrative at Exhibit 12 and the uncontradicted therapy restrictions.” Then walk the judge to those items.

Pre-hearing discipline: a short checklist

® Confirm deadlines and scope of review, de novo or record based, and calendar dates.

* Audit the medical file for completeness, request certified missing records, and build a clean, chronologjical

packet.
® Secure a treating physician narrative that answers the legal questions and cites objective findings.
® Prepare the client for testimony with ranges, examples, and specific job tasks they can and cannot do.

® Plan your attack or concession on the IME, decide whether to call the doctor, and script key cross points.

Hearing room dynamics that quietly decide cases

Arrive with two copies of everything, tabbed, and a slim binder for Hop over to this website the judge. Keep
witnesses outside until called. When you prepare your client, rehearse using the actual tools of their job. If they say
they cannot lift above shoulder height, have them describe the last time they tried, the weight, the location, and

]

what happened next. Help them anchor memory to dates: “the week after Thanksgiving,” “two days before the

MRL." Approximate, but do not guess.

Do not fight every point. Concede small, irrelevant inconsistencies and target the issue you must win. If the worker
mowed a small lawn once in June, do not waste time minimizing it. Explain they tried light activity on a good day

and paid for it with increased symptoms, which the therapy note on June 17 corroborates.

Settlement during appeal is strategy, not surrender

Some of the best settlements happen after you file a strong appeal. Carriers reassess risk when you demonstrate
control of the record and put their IME on the witness list. Consider future medical needs, Medicare interests if
applicable, and whether your client values closure over a contested award. An imperfect settlement can be wise if it

replaces months of uncertainty with guaranteed medical coverage and a fair wage loss component.

On the other hand, do not settle out of fear of a hearing. If your evidence is strong and the only weakness is soft

surveillance or a lukewarm FCE, be ready to try it. Judges respect counsel who try clean cases.

Costs and return on effort
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Appeals consume time and money. Depositions, narrative reports, and vocational opinions add up. Discuss
budgets early. In many cases, the incremental value of a $2,500 vocational report is enormous because it anchors
partial disability. In others, a lean approach works if your medical proof is airtight. A candid workers compensation

lawyer will tell you where the dollars move the needle and where they are vanity.

State-specific quirks that change the playbook

Every state has its own language and rhythms. Some require impartial medical exams by court-appointed doctors,
which carry special weight and are hard to shake without very strong contrary proof. Others restrict cross
examination of physicians to written questions. A few allow consolidation of issues at appeal, blending causation
and extent of disability in one hearing. Before you design your strategy, study those rules. For example, if your
jurisdiction presumes the impartial's opinion is prima facie evidence, plan to show inconsistency, inadequate
history, or lack of specialty. If the record is closed on appeal, focus on legal error and substantial evidence review,

not new facts you wish you had.

When you are behind, change the question

Sometimes you cannot win causation outright. If so, pivot to a closed period of disability. | once represented a
warehouse picker whose shoulder claim was a coin flip on causation. The IME said age related rotator cuff changes.
The treating surgeon was persuasive but not perfect. We narrowed the ask to temporary total disability from injury
through post op rehab, about 14 weeks, then partial thereafter. The board granted the limited period
unanimously. We did not get everything, but we put real money in the client's pocket and set a foundation for
later medical.

Two true stories from the trenches

A grocery stocker hurt his back sliding pallets. Denied on the theory of no witnessed incident and delayed
reporting. The early urgent care note said “back pain, unknown cause.” On appeal we found a text to his
supervisor sent at 5:52 a.m. The day of injury, “Pulled something in back on dairy shift, going to clinic.” We
subpoenaed the phone company to authenticate the timestamp and pulled the time clock logs showing he left the
floor at 6:08. The IME conceded that an acute strain could occur as described. The board reversed, remarking that

the text and time log were “compelling contemporaneous evidence.” No dramatic cross, just documents that lined

up.

A machinist with carpal tunnel had a prior claim eight years earlier. The insurer argued recurrence from typing at
home. The surgeon’s first note was vague on work relation. We sent a one page questionnaire with job photos,
cycle counts per hour, and force estimates from an ergonomic study the employer had in their files. The surgeon
wrote a concise addendum: “Given forceful repetitive gripping at 12 to 16 cycles per minute for 8 to 10 hours,
symptoms consistent with median neuropathy at the wrist are more likely than not work related.” We paired that
with a brief vocational note on lost earning capacity because the shop could not accommodate post op

restrictions. The appeal board affirmed benefits. The tipping point was the specificity of the job demands.

Common mistakes that quietly sink appeals

* Missing the standard of review, arguing facts when the board only reviews for legal error or substantial

evidence.

e |etting the IME's history go unchallenged when records exist to correct it.



* Overpromising limits, such as claiming zero lifting ability, then confronting ordinary life activities in

surveillance.
® Filing briefs that bury the timeline, forcing the judge to do your work.

® Spending money on the wrong expert, or none at all, when a narrow report would have changed the

outcome.

After an adverse appeal, what next

Not every loss is the end. Some states allow motions for reconsideration, remands for additional findings, or
further appeal to a higher court on narrow legal issues. Be realistic. If the decision rests on credibility and the
record supports it, a higher court is unlikely to disturb it. If the judge misapplied a legal standard or ignored
uncontroverted medical evidence, you may have a viable path. Always assess whether fresh treatment, a new
diagnostic, or a changed work status justifies filing a new claim or a modification petition rather than chasing a

thin legal appeal.

What a seasoned workers compensation lawyer brings to the appeal

Experience helps you separate noise from signal. It tells you when a short, surgical cross can undercut an IME,
when a 2 page treating narrative is worth more than a 20 page chart dump, and when to pivot the remedy from
lifetime causation to a well-supported closed period. It teaches you to think like the judge reading at 7 p.m., tired,
scanning for clarity and credibility. The law gives you a framework. Winning the appeal comes from assembling a

human story, backed by objective facts, that fits neatly inside that framework.

If you are staring at a denial that feels unfair, do not assume the system will see it on its own. Build the record with
care. Speak in dates, images, and tasks. Call the doctor and ask the right questions. And keep your eye on the

remedy that truly helps, not the abstract victory that looks good on paper.



